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Brief Summary 

(i) Despite being referred to as a viability study, DVS2 is not a viability study but a review of 

Capco’s one (carried out mainly by CBRE).  

 

(ii) Capco ensured a minimal estimate of profit, which controls the affordable provision, by 

various devices. Collectively these much reduce the implied affordable target. Capco: 

 

• used an IRR approach which had the effect of making it very difficult to examine 

varying levels of affordable housing target 

 

• assumes that it will be a provider of serviced sites, not developing them out, which 

substantially reduces the apparent profit  

 

•  assumes a higher ‘existing use’ value,  by using a non-standard approach, which 

again reduces apparent profit 

 

• made exaggerated allowance for contingency and fees 

 

(iii) For estimating affordable housing Capco used a firm (Quod) which specialises in 

minimising affordable housing claims on behalf of big developers. Quod refused DVS’s 

requests for clarification. 

 

(iv) In terms of the values of outturn development Capco took low house price assumptions 

and the same for commercial development. Capco refused DVS’s request for it to model a 

joint venture approach on the commercial side, which would probably have increased 

profit. 

 

(v) DVS agrees that 11% is the correct affordable housing target but only in the context of 

Capco’s warped valuation approach, and with various other qualifications. 

 

(vi) DVS said that there should be a re-valuation when the scheme was better defined 

(probably by now), and also should have a review mechanism in case it did better than 

expected. Both these proposals were rejected or ignored by Capco and the councils. 

 

(vii) DVS2 is not a viability study, nor does its review of Capco’s viability study show that 11% 

of affordable housing was the appropriate target at the time (2012). The two councils 

portrayed DVS2 as supporting an 11% target. It does not. 
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Summary 

Introduction 

1. After reading the DVS2 report, my first reaction is surprise that District Valuer Services did not 

withdraw from completing the report. The impression throughout reading it is of honest valuers trying 

to unravel a scheme, many of whose details were being withheld from them. 

2. It is hard to imagine that outline planning permission for this scheme, one of the largest prospective 

housing schemes in Britain over the next 20 years, would have been granted at that stage if the 

content of DVS2 had been made public or had been properly understood by councillors. 

3. This helps to explain the tenacious attempts by both councils and Capco to delay or stop publication of 

DVS2 and related documents (a process detailed in the table in para 1.9 of the main report). In their 

position, no council would want to release a document as embarrassing and damning as this. 

History of obtaining the report 

4. During the 18 month period of attempting to obtain DVS2 I had assumed that the report would adopt 

the typical structure of a viability study, as illustrated by DVS1. The earlier report had gone through the 

list of returns and costs and then carried out valuations with varying growth assumptions and varying 

levels of affordable housing provision. 

5. It came as quite a shock to find that DVS2’s approach was dictated by the way in which CBRE (acting 

for Capco) had done its work. In effect DVS was relegated from the role of viability analyst, as in 

DVS1, to a commentator upon someone else’s work.  

6. CBRE/Capco dictated an IRR framework. The Internal Rate of Return is the discount rate that makes 

costs and returns equal. In a typical investment project, costs come near the front and returns nearer 

the end. As a result a discount rate has to be used to allow proper evaluation of the profit/loss position. 

The ‘normal’ approach is to use a range of discount rates to examine the Net Present Value which 

results. This may be positive or negative. The purpose of the discount rate is to standardise values 

arising now as compared with future periods. A return of £1 arising now is more valuable than one 

arising in 10 years due to the fact that the £1 now can earn a return during those 10 years. So the 

discounting process is an essential part of evaluating a multi-stage scheme. 

7. DVS do not directly say that Capco was conspiring to conceal the key facts from them, but there is a 

thread of comments through the report which amount to that. The comments are summarised below. 

All of Capco’s obfuscations are designed to lower the apparent return from the scheme. At the same 
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time they did their best to frustrate DVS’s attempts to get behind Capco’s version to achieve a truer 

picture. 

DVS’s frustration/objections 

8. I will summarise the main ways in which Capco made it difficult or impossible for DVS to carry out one 

of its main Brief requirements: to assess the level of viability in the context of meeting the 50% 

affordable housing policy target. I have referenced the para numbers in the main report where the 

issues are discussed in more detail.  

(i) The adoption of an IRR approach (para 2.20). In the context of Capco’s evaluation, 

which showed a low return of 8%, DVS says that an IRR approach could be justified 

but that it impedes the purpose of assessing the affordable target. DVS describes the 

scheme as ‘unviable’ but that just means it does not show a return over Capco’s 

minimum requirement for projects of 20%. As DVS later shows this is due to Capco’s 

manipulation of the data, as well as to the early stage of the project which makes 

detailed valuation difficult. The IRR method allows Capco to simply insert a ‘take it or 

leave it’ quantum of affordable housing (discussed in (iv) below). DVS recognises that 

this makes it difficult to fulfil one of the key elements of their commission: to evaluate 

the affordable housing target (para 2.46). 

(ii) Capco assumes that it would act as ‘master developer’ selling off serviced ‘sites on 

the ‘podium’ (the deck built over the railways running through the site) which 

housebuilders would then build out (para 2.21). However it is later shown that Capco 

would make much bigger profits by developing out itself, and DVS questions why that 

was not the base assumption. 

(iii) In order to establish the ‘existing use value’ of the site, which is the normal basis for 

working out the profitability of any alternative new scheme, Capco chose a method 

which is not ‘best practice’. DVS accepted this (para 2.24). DVS then spent a long 

time evaluating Capco’s approach and came to a slightly lower value. But the proper 

approach is likely to have led to a lower value, and hence a much higher apparent 

return from the new scheme (para 2.77). 

(iv) Capco used a firm called Quod to estimate the amount of affordable housing that 

should be provided. Quod’s purpose in life is to minimise such affordable housing 

claims on behalf of developers. Quod’s calculations were not clear to DVS and they 

failed to provide adequate detail to show their workings. Although DVS accepted the 

figures produced by Quod it is not clear why. There was no transparent assessment of 

the ability of the scheme to carry the chosen 11% of affordable housing, or any other 

possible target (para 2.31). 
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(v) In the case of market housing Capco, and perforce DVS, took existing house 

prices and modest growth allowances despite the fact that even then there was 

evidence of much higher rates of increase (para 2.42). 

(vi) In the case of the non-housing commercial development DVS raises some 

queries as to the assumptions, but does not pursue them (para 2.45). 

(vii) DVS considered that the allowance for contingency and fees were both too high 

(para 2.49). If the true requirement for contingency and fees is lower, this could 

inflate the eventual Capco profit considerably. Even the reduced contingency is 

over £700m. In the Capco version of its return as a master developer its profit is 

only £293m over the 25 years, and so if the contingency were not needed it would 

roughly treble (ref Table 1 para 2.55). 

(viii) Under ‘developers return’ DVS list a wide range of features of Capco’s approach 

which are questionable (I have quoted DVS2 extensively in para 2.57 of the main 

report). Key points include: 

i. DVS disagree with Capco’s approach to valuation (that leads to the 8% 

IRR) 

ii. Capco’s strategy is not ‘consistent’ 

iii. Capco’s approach avoids taking account of value increases 

iv. It is hard to accept Capco’s master-developer assumption 

v. Capco claims its price assumptions are ‘aggressive’, DVS disagrees 

(ix) As a result of DVS’s objections Capco suggested that DVS carry out sensitivity 

tests. They did this on 8 different bases, some of which generated an IRR over 

20% (Capco’s threshold of acceptability). But they did not look at the combined 

effect of their assumptions. But again they were hampered (para 2.60) by the fact 

that Capco ‘disregarded’ DVS’s request to model a joint venture approach in the 

case of commercial development, which would have shown an increased Capco 

return. 

(x) DVS concludes that the 11% affordable housing contribution is the maximum the 

scheme can cross fund (para 2.63). This is the key thing that Capco wanted to 

see in the report, but even this statement is rapidly qualified (in the same 

paragraph) by reference to the increased money paid to TfL.  It is hard to 

understand how DVS could arrive at this conclusion, given the various reasons 

provided above. DVS means, though, not that 11% is the reasonable target, but 
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that 11% is the maximum that can be afforded given Capco’s questionable 

valuation approach and other assumptions. It is not the result of DVS’s own 

analysis. 

(xi) The DVS conclusion is also puzzling as one would have expected, in view of the 

many reservations expressed about Capco’s approach, that DVS would have 

attempted its own evaluation with varying levels of affordable housing. It is not 

clear why they do not, although Capco and its agents had obviously made their 

job very hard. In view of the general tenor of DVS’s comments on Capco’s 

approach it does not make sense that they endorsed the 11%.  Perhaps pressure 

was applied to them as if they had not approved the 11%; it would have effectively 

prevented the grant of outline consent. 

(xii) DVS say that a ‘fundamental area of concern’ (para 2.72) is that the valuation has 

not been able to use a properly specified scheme and that a re-evaluation should 

be carried out when the detailed specification is completed. Given this strongly 

stated reservation it is not clear why DVS did not suggest to the councils that 

planning permission should be delayed until a proper valuation basis could be 

established. 

Joint venture options not analysed by Capco, though requested by DVS 

9. One of the many blocks put in place by Capco was in relation to DVS’s request that Capco carry out a 

run of their model to allow for Capco and any joint venture partner to hold the retail investment rather 

than sell it on (para 2.60). The same applies to the residential, although in this case DVS do point out 

that Capco would be better off developing out the residential, as shown by the following figures (the 

table is in para 2.55): 

Table 2.1: Rates of return shown by Capco 

Over 25 years Master developer Plot developer 

Cost burden £3.05bn £8.7bn 

Net return £293m £1.9bn 

IRR 8.39% 15.53% 

Source: paras 15.6 and 15.7 of DVS2 report 

10. Even without altering all the other assumptions which would lead to an increased profit, clearly Capco 

could achieve around a doubled return just by developing the scheme out. That point is additional to 

all the other reasons for which the valuations are understated by Capco/CBRE.  
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DVS Conclusions 

11. DVS concludes its report by proposing a Review Mechanism whereby, if the project does much better 

than Capco’s analysis suggests the affordable housing target could be raised. This produced the first 

formal appearance of Capco in the report. Capco adopts a bullying manner in rejecting the idea, 

making a series of implausible allegations about the effects that this mechanism would have on their 

scheme. I will reproduce my comments on the Capco threat, which is set out in full in para 2.84 with 

these comments in para 2.85. The following list addresses each Capco point, and begins by 

summarising the Capco comment in italics:  

(i) ‘Against the wishes of the developer’: this shows how far the wishes of the developer had 

ruled the process to this point. Normally the council(s) would be deciding this sort of issue. 

(ii) The S106 package would be cut. Why? A review mechanism would not be designed to 

remove Capco’s justifiable profit, but to ensure that the affordable target was raised if the 

scheme started to make super-profits. Moreover the S106 is designed to mitigate the 

impact of the scheme. If the S106 package were reduced then there would by definition 

be impacts that were not mitigated. In itself this is a reason for planning refusal. 

(iii) The timing of delivery of the S106 items could be delayed due to uncertainty over meeting 

‘benchmark return’ levels. Indeed if these benchmarks were not met, the delivery of the 

S106 would be endangered. Again, failure to provide the justified planning gain is a 

reason for planning refusal. It is not the opportunity to threaten withdrawal/reduction of the 

package. Moreover, to the extent that the ‘benchmark return levels’ are reasonable, they 

would be met before the review mechanism adjusted the target upwards. So if the scheme 

failed the target would simply not be raised. There is no justification for this threat. 

(iv) The ‘overriding objective’ of providing new homes would be put at risk. How? Again the 

Review Mechanism only comes into play after all the reasonable profit objectives have 

been met, and transfers some of the super profits into additional affordable housing. This 

threat is entirely empty: there is little danger of the housing market rendering the scheme 

unviable and none whatsoever of the Review Mechanism doing so. 

(v) The presence of the Review Mechanism might hinder funding of the scheme. Again if the 

Review Mechanism only comes in to substitute additional affordable housing for super 

profits that would be in excess of what investors require for a good return, there is no point 

here. It just sounds good. 

(vi) The ‘complexity’ of any such review mechanism should not be underestimated. Well, no, 

but the financial valuation infrastructure has already been put in place for Capco’s own 

requirements and so it’s really just a matter of keeping abreast of the level of return being 

achieved. This is relatively simple to do, as Capco would require the numbers to keep its 
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investors happy. The target would normally only be reviewed every 3-5 years during the 

22 year scheme. 

2.1 This series of threats sounds bad until one considers what it means: nothing. But these empty threats 

were reported to the planning committees and the councillors challenging of this requirement was, so 

far as I gather, almost non-existent, to the extent that when questions might have arisen they were 

generally silenced by the threat that the scheme might go away. As can be seen from the above list, if 

the Officers of each council had properly advised the relevant committees it would have been to say 

that these improper threats should be ignored. 

12. As can be seen, Capco’s allegations are unsustainable. It is unfortunate that DVS at this point threw 

up its hands and suggested to each of its council clients that they sort it out themselves. It is not 

known, of course, what DVS may have also said to the councils off the record. 

What DVS could have said, speaking frankly 

13. The language of the DVS2 report is guarded but without stretching the language unduly, what DVS 

could equally well have written is the following: 

(i) We have not been able to carry out a viability calculation, but instead have carried out 

a partial check on the one carried out by CBRE for Capco. 

(ii) Capco have made it impossible for us to even do this job properly, by a number of 

devices and by instructing its agents not to provide us with information which we 

sought and which was required for a competent valuation. 

(iii) In particular, Capco valued the existing use of the land so as to maximise this value, 

avoiding best practice. It then adopted the IRR approach which makes it very difficult 

to look at the growth in values which is in practice likely to happen. These two 

devices, neither required by the nature of the scheme, have the effect of minimising 

the apparent profit and so the affordable contribution. There were half a dozen other 

such tricks, all designed to reduce the apparent profit. 

(iv) Even despite the artificially low profit figures we have shown that an IRR exceeding 

20% could be achieved by assuming growth in values. Capco has maintained a 

minimalist approach to value growth which leads to an 8% IRR. If Capco actually 

believed that 8% was a likely return from the project they would not have invested the 

‘substantial sums’ that their barrister asserts have already been spent. 

(v) We suggest that the councils should postpone consideration of outline planning 

permission until greater project clarity has been achieved, and that we be given a 

wider mandate to carry out a defensible viability assessment. 
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Conclusion 

14. DVS2 is not a viability report at all. It is a critique, often negative, of the way in which Capco evaluated 

the projected viability of the scheme. It lists the many ways in which a better evaluation could be done, 

all of which would indicate a higher return. But DVS does not itself carry out a viability evaluation. The 

DVS2 report is thus an emasculated version of the DVS1 report.  

15. Presumably the valuation by CBRE which was given to DVS was specifically done for the purpose of 

minimising the affordable housing contribution. For example, it is difficult to imagine that a valuation of 

this sort would have been presented to potential investors in the scheme. 

16. This raises serious questions for the three councils that accepted it as grounds for granting outline 

permission. The Officer’s Reports to the two planning committees do not hint at the number and range 

of reservations expressed by DVS, which have the effect of severely qualifying their assent to the 

Capco argument that 11% is the maximum affordable housing target that the scheme could support. 

Even in terms of the restrained language used by DVS this is clearly not true. 
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1. Preliminary matters 

The commission 

1.1 This report, like the various attempts to obtain DVS2, was commissioned from me by Richard Chute, a 

member of the Nevern Square Residents Association, who has a long history of concern over the 

nature of the Earls Court Regeneration scheme. 

Purpose of the report 

1.2 This note is devoted to reviewing two documents obtained under Freedom of Information. The 

documents relate to the viability (profitability) of a major regeneration scheme proposed by Capco 

(Capital and Counties) for the Earls Court area of London under the auspices of the two councils 

involved: LBHF and RBKC (Hammersmith and Fulham and Kensington and Chelsea).  

1.3 The two documents have only become available after a year and a half of work to extract them from 

one of the two councils involved (RBKC). Given the tenacity with which the council had refused to 

disclose them, it is of some interest to consider what was concealed and why. 

1.4 The background to the point now reached is complicated, and some of the complication is important 

context to an understanding of the contents of DVS2. The next half-a-dozen pages are devoted to that 

purpose. 

Background 

1.5 There is a substantial context to the point now reached by the Earls Court regeneration project. In 

order to keep the review within bounds I have focussed on my own relatively small part of that 

background. Aside from other documents, I have produced a series of reports related to Earls Court 

over the past year and a half. Only part of it is relevant to the present purpose, but even a summary of 

that will take some space. 

1.6 I was commissioned by Richard Chute, a concerned local resident, to examine the evidence base for 

the Earls Court regeneration scheme. I produced an initial report (‘Earls Court Regeneration Project: 

examination of the evidence’) in December 2012. In that I referred to the then only published report for 

District Valuer Services (the commercial arm of the District Valuer organisation which typically 

provides consultancy services to local authorities). The copy of the DVS viability report (referred to 

below as DVS1) had been attached to the Officer’s Report to the RBKC Planning Committee of 20
th
 

November 2012, at which outline planning permission was granted to the scheme. LBHF had gone 

through the same process two months earlier, in September 2012. 
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1.7 The DVS report I had been given by Richard Chute was clearly marked ‘Summary’ and so I applied 

under FOI to both councils in late 2012 and early 2013 for the ‘full’ report. However the joint Chief 

Executive of both councils responded to my initial report in January 2013 and during his comments 

pointed out that the DVS1 report was not a summary. 

1.8 In the box below is an extract from my short ‘Reply to Mr Myers’ produced after his reply of 21
st
 

January 2013. On the left are his words and on the right my comments at the time. Mr Myers refers to 

my ‘error’ in assuming that there was a longer DVS report behind the summary which I had been 

given. But the two Officer’s Reports to the respective planning Committees of LBHF and RBKC only 

refer to ‘the DVS report’ and not to the fact that this was the second DVS report. I have challenged 

both councils to explain what, on the face of it, was deception. These complaints were rejected, 

though I do not really accept the logic used to do so. The point is not relevant to the present review, 

but does help to indicate that obstruction and obfuscation have been the leitmotif of my dealings with 

both councils over the past two years. 
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[For clarity I have divided Mr Myers’ 

response to these 5 points into sections, to 

enable clearer responses] 

[a]13.- 17  There is a basic misunderstanding 

in the Fordham report. It is based on the 

incorrect belief that the DVS report referred 

to in the committee report to 20 November 

MPDC is the same viability assessment used 

to test the development capacity scenarios for 

the first draft of the Earls Court SPD. This is 

not the case; they are two separate viability 

assessments.  

This error is repeated in the FoI request, 

which seeks a copy of the DVS infrastructure 

study which was contained within the RBKC 

committee report. The fact is that the 

information contained in the committee 

report was not based on the DVS 

Infrastructure Study; rather, this study was 

used for the capacity testing for the first draft 

of the Earls Court SPD. This was produced in 

support of the Earls Court and West 

Kensington Opportunity Area SPD. This is 

the full report; it is not a summary of a more 

detailed report.  

 

Mr Myers states that there are two DVS reports. 

However only one is in the public domain: the one 

that is in the RBKC 20
th
 November 2012 Officer’s 

Report. The one that is not published is the one that 

I was seeking in my POI request, as I shall clarify to 

the two FOI teams. 

 

The DVS report that was presented in the 20
th
 

November RBKC Meeting was, according to Mr 

Myers’ explanation, redundant by the time of the 

meeting, as the planning application was based on a 

different scheme.  

 

It is not clear why the DVS report that supports the 

planning application was not mentioned at all. If I 

have understood Mr Myers correctly the second 

DVS report should have been referred to, not the 

first. The Officer’s Reports to both LBHF and RBKC 

planning committees that address the scheme fail to 

distinguish between the two DVS reports. They do 

not give any detail on the DVS report that actually 

mattered at the time of those committee meetings. 

 

It is therefore not surprising that I displayed a ‘basic 

misunderstanding’. It would be more accurate to say 

that I, like the rest of the public, was misled. 

 

1.9 My comments in the right hand column point out that nobody could easily have understood that ‘the 

DVS report’ mentioned in both councils’ Officer’s Reports to Committee were not the same as the only 

DVS report in the public domain.  

1.10 It subsequently emerged that there are three DVS reports: the original one (DVS1) and two versions of 

DVS2, one for each London borough. I have now obtained the LBHF version and it is not materially 

different from the RBKC one. However both reports were extremely hard to extract from the councils 

concerned. The long and winding road which faces anyone seeking viability reports from reluctant 

local authorities and developers is best illustrated by a table I included in my Complaint to the ICO 

regarding two documents sought from LBHF: 
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Table 1: Dates of FOI events regarding LBHF and RBKC in relation to Earls Court 

 

Key element of 

FOI request 

 

LBHF RBKC  

First request for 

reports 

24
th
 Dec 2012 11

th
 January 2013 

First Refusal by 

council 

21
st
 January 2013 8

th
 February 

 24
th
 January: my request for the correct DVS 

report 

 

 28
th
 January: holding response from LBHF  

 20
th
 March: Refusal of DVS FOI request  

First appeal by R 

Fordham 

22
nd

 March: Appeal against refusal to provide 

second DVS report 

14
th
 February 

 23
rd

 April: LBHF says it needs the full 40 days to 

respond 

 

 8
th
 May: LBHF has decided to await ICO response 

on DVS before responding 

 

 22
nd

 May: LBHF: LBHF will await ICO decision 

and therefore take more than 40 days 

 

 5
th
 June: I pointed to one item held only by LBHF 

and requested them to provide it under FOI/6
th
 

June: after interchange of emails LBHF accepts 

this request 

 

 1
st
 July: interchange of emails with LBHF about 

DVS report 

 

Second refusal by 

Council 

25
th
 July (only applies to the CBRE report, not the 

DVS one, which remains undecided by LBHF) 

13
th
 March  

ICO Complaint 

(Appeal) 

15
th
 August  27

th
 March  

Source: Complaint to ICO regarding LBHFs refusal to provide certain documents (August 2013) 

1.11 Both councils had used the Freedom of Information process to the full extent of the time it allows 

councils to refuse to provide material. But as can be seen LBHF won this contest by about 4 months of 

extra delay! 

1.12 I had applied under FOI to RBKC for two reports. These are described below in summary (a summary 

taken from para 1.7 of my complaint to RBKC dated 25
th
 November 2013).  
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The EC Harris report. EC Harris are a well known firm of quantity surveyors. The 

purpose of this report would have been to set out the estimated costs of the wide 

range of major infrastructure works, as well as the costs of the range of demolition 

and rebuilding planned for this regeneration project. The site lies at the intersection of 

many overground and underground railway lines, and includes a major ‘stabling’ for 

underground trains at the Lillie Road depot: for the purpose of this project that depot 

would have to be ‘undergrounded’. Much of the proposed housing development would 

be built on decks above the railway. It can readily be seen that there is an important 

costing element which this report provided. 

 

The DVS2 report. I have provided the first and only published DVS1 report with this 

complaint. It is assumed that the DVS2 report has the same form as the first one. 

However the published DVS1 report is described as a ‘summary’ and has the air of 

being the summary of a longer document. However I was assured by Mr Myers and 

by RBKC in its FOI responses that the first DVS1 report is not a summary of a longer 

document but the document itself. A typical viability study of such a scheme (I have 

been involved in writing many of them) would include a lot more detail on assumed 

costs and prices. That is why I was readily convinced that the first DVS1 report was 

supported by a longer one, which is what I first sought; only changing my FOI request 

when Mr Myers sent his comments on 21
st
 January 2013. The public does not know 

what the DVS2 report contains, but one important function of it was to test the amount 

of affordable housing which the scheme could bear (please see Issue 3 for more 

detail). 

 

1.13 In para 1.3 of the same Complaint I summarised the background, which in the present context will 

serve to explain the background to the present review. 

In 2011/2012 RBKC and LBHF jointly put forward the regeneration scheme to be carried out 

by the developers Capco. It was essential for the councils to demonstrate that the scheme 

represents good value for money and in particular that the scheme could not afford more than 

the given amount of new affordable housing contained within it. They did this by employing 

DVS, a highly reputable organisation, to analyse the situation and produce a report confirming 

this.  

 

The deception was simply that there are two DVS reports not one. The one in the public 

domain shows a favourable situation, in particular that a 40% level of affordable housing 

provision is feasible.  

 

The unpublished DVS report presumably shows a quite different picture as the outcome 

scheme contains only 10% of affordable housing. However the relevant LBHF and RBKC 

documents refer only to ‘the DVS report’ as though there was only one. 
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RBKC (and LBHF) therefore engaged in public deception. The public saw only a report 

showing a good outcome. The true (much worse) outcome is justified by a report that nobody 

in the public world has yet seen. However the public documents supporting the grant of 

planning permission by both councils refer to ‘The DVS report’ as though there was only one, 

and by direct implication the existing published one. 

 

1.14 The first para of this extract is interesting in retrospect because it makes the understandable 

assumption that the DVS2 report follows the DVS1 report in considering the levels of affordable 

housing that are feasible in the Earls Court regeneration scheme. 

1.15 The following extract is from my Complaint to the ICO regarding RBKC’s failure to provide the two 

above reports (27
th
 March 2013). This contains a summary of the Government’s key planning advice 

on what should be sought in regard to affordable housing and other infrastructure (National Planning 

Policy Framework of 2012).  

 

[continued on next page] 



Page  

17 

 



Page 

18 

1.16 As can be seen the extract goes on to quote the RBKC affordable housing policy which in fact I wrote, 

as noted in the extract.  

1.17 However nuanced, it is clear that the public is owed an explanation if the level of provision of 

affordable housing falls below 50% (the London Plan’s London-wide target) or the borough ones: the 

RBKC one predates the London Plan in fact but both are still the adopted policies of the councils in 

question. 

1.18 At the end of this extract, I express some scepticism about PWC’s reassurance to LBHF referring to 

the viability printout which was one of the two documents I had sought under FOI from LBHF. 

Although it may well be that PWC wrote with complete sincerity it is difficult to believe that the context 

sketched in this paragraph did not have some effect on PWC’s words. Again, this is part of the logic 

which would suggest that the public should be given some reassurance by a transparent viability 

assessment of the Earls Court regeneration scheme, rather than one based on documents which have 

been tenaciously concealed by both councils. 

1.19 Finally in this review of the background to reviewing DVS2 I will quote a few of the comments made by 

the barrister for Capco during the abortive appeal by RBKC and Capco against the ICO’s decision to 

release the two reports which I had sought under FOI.  

1.20 The author of this document (published on 31
st
 January 2014) describes the two reports as ‘highly 

commercially sensitive’ (para 1) and in the case of DVS2 including, bizarrely, the assumptions made 

about professional fees (standard assumptions in viability analysis) in para 10(2d). The barrister 

asserts that the release of these two reports (now released of course) could render the whole Capco 

regeneration scheme unviable, and in that event: 

 

1.21 This kind of highly charged emotional claim must be read in the context that only a few weeks later 

Capco decided to release the reports. It is of course arguable that they should never have been 

concealed: that whatever evidence was used to reduce the affordable housing target and any other 

relevant costs should have been put before both the public and the relevant Planning Committees.  

1.22 Indeed I argued this in my unpublished Witness Statement to the cancelled appeal by RBKC and 

Capco against the ICO decision that the two documents (EC Harris and DVS2 – RBKC version) 

should be published. 



Page  

19 

1.23 It is worth quoting, for the remarkable fact that RBKC (and by association LBHF would have done the 

same) that concealment of this evidence was in the public interest (the extract starts at para 4.15 of 

this unpublished document):  

One thing I had not covered previously is the remarkable feat of tergiversation whereby the 

RBKC argues that there is an overriding public interest in keeping the viability information 

secret. Given the clear public duty on RBKC to make such information public, it takes a 

remarkable level of gall to argue the opposite. It also takes a remarkable blindness to the facts 

of commercial life. The fact that RBKC deploys such an argument illustrates the Council’s 

desperation to serve the developer’s interest, where its public duty should have pulled it in the 

opposite direction. 

In summary the arguments for secrecy/confidentiality for data such as that under discussion 

are feeble. However detailed, they don’t amount to a good case. That is because cost analysis 

is a standard approach, and the numbers are specific to the scheme, while the viability 

analysis carried out by DVS is also a standard package. In the case of Earls Court, moreover, 

the DVS1 report has already put many of the key financial details into the public domain; 

rents, costs and prices. It is not clear from the DVS1 report where many of the costs and 

prices came from, but Capco is the most likely source and the EC Harris report if then 

available on the costs. 

The argument in favour of confidentiality should be given short shrift. As should the 

unfortunate tendency of public authorities such as RBKC to act in concert with commercial 

organisations to help the latter pursue their commercial goals at the expense of the public 

interest. 

1.24 After reading DVS2 I see no reason to change those views: there was never a good commercial 

reason to withhold these reports. There were some compelling reasons for both RBKC and Capco to 

want to conceal the DVS2 report in particular. 

1.25 I will review this conclusion in the light of the review of DVS2 which follows. 
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2. The content of DVS2 

Introduction 

2.2 The DVS2 report is superficially similar to the DVS1 report, as would be expected from its common 

source and from the fact that viability analysis is a fairly standard procedure. DVS1 is short, only 12 

pages, which is why I could believe it was a ‘summary’ as stated on the cover of the version I was 

given. But it contains the normal range of items: the brief, the costs and returns and the analysis.  

The focus of DVS1 

2.3 The conclusions of DVS1 focus on the three scenarios which DVS was asked to analyse and upon the 

level of affordable housing which the scheme could stand on varying assumptions about the relative 

growth of costs and prices.  The Brief had required this: one of the key parts of its Brief was (para 2 

(c): 

 

2.4 DVS1 covered three scenarios, the largest of which was 8,000 new homes plus commercial 

development, not much different from the 7,500 new homes finally decided in the planning permission 

version of the scheme. 

The Brief for DVS2 

2.5 Paragraph 1 echoes the element of DVS1’s brief just quoted: 

 

2.6 Understandably the report explains DVS’s working with Capco (the Applicant) since DVS1: 
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2.7 This would lead the reader to expect DVS2 to be an expanded and more precise version of DVS1.  

2.8 The Brief goes on to discuss viability and provides a bullet pointed summary of the instructions 

received from the three councils (GLA, RBKC and LBHF). The first bullet is as follows (para 1.8): 

 

2.9 There is then a long list of the typical elements of a viability analysis with the Brief requiring the Capco 

assumptions to be evaluated and the analysis taken further. There is another reference to affordable 

housing: 

 

2.10 The analysis was to be done, as is normal nowadays, on the assumption of nil housing grants and 

also to consider a review mechanism to cater for any future change in the availability of such grant in 

the future. The Brief then quotes the relevant bit of the Adopted Policy mentioned above: 

 

2.11 It is surprising to find this in the Brief, since one of the notable features of the public debate at the time 

of grant of planning permission was the councils’ rejection of DVS2’s recommendation of a review 

mechanism. It was not public knowledge that the councils had in effect asked for such a review 

mechanism! 
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2.12 The Brief is also revealing, given that there has been a lot of public complaint about the 11% provision 

of affordable housing in the permitted scheme, in that it spells this out as a key issue: 

 

2.13 The frankness of the councils’ Brief stands in sharp contrast to the claim by LBHF that the level of 

provision of affordable housing was 22%. This figure, published by LBHF, includes the replacement of 

existing council housing, which would normally not be included in the target level. It is interesting to 

note that the council’s own Brief did not accept this deception. 

Basic information and valuation approach 

2.14 There is a detailed description of the land uses on the site at present. It is noted that the site ‘is 

dominated by railway infrastructure and large footprint buildings’ (para 2.5).  

2.15 The report proceeds to discuss the current state of the development planning proposals: 

 

2.16 The remaining details await the detailed planning permission stage. The report then lists the basic 

numbers for the amounts of each land use, according to the two planning applications (1 and 2) 

designed to cater for the land ownership being split between LBHF and RBKC. The report then lists 

(para 4.1) the information upon which the viability analysis is based: 

(i) Prices from Savills 

(ii) The site viability model prepared by CBRE (presumably similar to the CBRE printout 

which I have sought from LBHF) 

(iii) A viability analysis of commercial uses by CBRE. This includes an Argus appraisal and 

Student accommodation viability appraisals as well as analysis of the existing privately 

owned and social rented housing; analysis of existing commercial uses including 

advertising boards. All these are under the CBRE umbrella 
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(iv) An illustrative report and detailed cost models supplied by EC Harris: construction growth 

forecasts, construction risk schedules, and exceptional cost reports: all by EC Harris 

(v) A rights of light report 

(vi) Planning documents 

2.17 The report then considers methodology. The CBRE method focuses upon Internal Rates of Return 

(IRR), rather than Net Present Value (NPV) as would have been normal, but DVS says that it 

considers this justifiable because of the many land uses and multiple phases.  The report notes (para 

5.4) that the scheme is not viable on present costs and returns (same para). The dates of the data 

collection mentioned just above are roughly mid 2012 for revenues and 2011 for costs. The non-

viability of the scheme under current prices and costs is the justification for using fixed assumptions for 

planning obligations including affordable housing. This ‘fixed out-turn’ assumption has advantages and 

disadvantages as noted in the report: 

 

2.18 Thus the DVS2 begins by expressing some serious doubts about the CBRE approach which they 

seem to have been obliged by data availability to adopt. DVS says the scheme is ‘not viable’. This 

does not mean it is loss making.  What it means is that it only achieves a return of 8% as compared 

with Capco’s minimum target of a 20% return. I don’t see the justification: if a range of affordable 

housing percentages had been used, the IRR would have ranged around 8% but with no mathematical 

difficulty in doing the sums. 

2.19 The report then refers to Appendix 1 (not included in our copy) which provides a summary and 

printouts of the CBRE model. It is stated that DVS has not examined every cell and formula of the 

model but has spoken to and met CBRE and been assured of the accuracy both of the data and the 

formulae. DVS examined a random set of cells and were satisfied that they were accurate. 

2.20 On standard assumptions about unit sizes and using Capco’s mix assumptions there will be 6,775 

residential units. Such estimates are not necessarily closely related to the actual outcome, since aside 

from anything else, what is built will depend on housing demand at various times up to 25 years or so 

into the future! DVS say that they attempted to check the estimated total areas with the unit sizes and 
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found that the financial model appeared to understate the spaces involved, but only by 960 square 

feet (para 5.12).  These figures exclude the fact that (as of planning decision on 3/4/2014) the 

Empress State building will be turned into 340 private dwelling units with no affordable housing on site, 

thus exacerbating the affordable housing shortfall. 

2.21 The DVS accepts the principle of IRR analysis in this case: 

 

2.22 DVS also accepts the general assumption that Capco would act as a master developer, selling off 

services plots to other developers (para 5.17). This is the common approach on large schemes like 

this: it helps to spread the risk and also brings in earlier returns than would ‘developing the scheme 

out’ which would involve much larger borrowing costs. 

2.23 But there is a sting in the tail: 

 

2.24 Section 15 is considered below. 
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Use of benchmark land values 

2.25 In order to work out the profitability of the site, which is in a wide range of current commercial uses, it 

is conventional to establish an Alternative Use Value (AUV) to measure the chosen future land use 

against. In this case CBRE had decided on various kinds of housing: student housing, nurses’ hostels 

and the like. The following table summarises the results of Capco’s valuation of the various elements 

of the site, and the parallel DVS version. These are discussed below. 
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2.26 It is in fact most unlikely that anyone would develop the site for any of these uses mentioned above, 

as they are not profitable enough to justify the project. But they do provide a benchmark, even if not a 

very realistic one. DVS disagreed with a number of details of what Capco and its agents had done, 

and so produced a table to show the results. As can be seen, the DVS valuation is some £30m lower 

than Capco’s, but of a similar order: A more realistic and correct existing use valuation would have 

used the actual existing uses, which as Capco point out is the correct approach. Capco used this 

elaborate alternative to produce a higher existing use valuation. 

Affordable housing 

2.27 The IRR valuation approach chosen by Capco meant that the usual approach of trying a range of 

levels of affordable housing was not easy. Capco could, of course, have run a range of assumptions 

about affordable housing, but chose not to. 

2.28 Capco used a firm called Quod to provide the estimate for additional new affordable housing in 

addition to the replacement numbers. Quod has, as far as I am aware, no general claim to expertise in 

evaluating affordable housing need. It is one of those planning consultancies which, according to its 

website, works for major developers. As a result, in my experience, its job is to minimise rather than 

maximise affordable housing, since from a development point of view it is simply an extra cost. Extra 

costs should, naturally enough, be minimised. 

2.29 Quod produced a ‘Supplementary Affordable Housing Note’ in February 2012, which I have not seen, 

but whose content is fairly predictable. For the additional (as distinct from replacement) affordable 

housing Quod avoided ‘affordable rent’ which is the next best thing to the traditional social rented 

housing, and chose a mixture of shared equity and intermediate housing. In the London context such 

housing is in absolute terms very expensive, requiring an income far higher than the average to afford 

it without housing benefit. But at the same time such housing is a lot less expensive than open market 

housing for sale. 

2.30 DVS clearly had a hard time extracting any detail from Quod as to how they derived the £210 per 

square foot which Quod said the affordable housing would be worth: 

 

2.31 DVS got Quod to substitute shared ownership for shared equity but the difference in value is not very 

large. DVS also discusses the point that Quod assume a registered provider (Housing Association) will 
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handle the resultant sales. But as DVS says, the resultant housing is not very different from cheaper 

new-builds for sale and has been sold directly to purchasers by LBHF in the past: 

 

2.32 The real point here is that there was no evaluation of the level of affordable housing provision. 

Capco’s tame consultant, Quod, provided a fixed figure (approx 11%) as the figure for affordable 

housing and DVS was unable to challenge that or provide an alternative evaluation of the kind that 

they had carried out in DVS1. 

Market housing 

2.33 Capco used Savills to generate house price figures (para 7.9). They used a single price per square 

foot, but then modelled the different blocks in the proposed development to produce a range of prices 

per square foot for the new development.  Savills justified this very broad brush approach by the fact 

that the scheme was still at outline permission stage. 

2.34 Savills used comparable prices from new developments in Chelsea. The Earls Court area has no such 

housing at present, but Savills assumed that once the whole place had been cleared and a new 

development established it would generate its own market and be of comparable price. Savills 

assumed that the development would have many of the facilities now publicly available provided within 

the scheme: 

 

2.35 In that sense it would be like many ‘gated’ communities of expensive housing which maintain luxury 

standards by only permitting residents and their guests to have access. 

2.36 DVS assumed a quality of housing labelled ‘Premium’ as compared with Standard and then compared 

the two for a particular planned block of flats: 
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2.37 In this example the cost of providing the Premium quality of housing exceeds the uplift in price 

achieved, and so Capco as the master developer would experience a loss from upgrading to 

Premium. DVS was apparently told by Capco that they would have to put some Premium dwellings 

into the mix to achieve the sales rate. But as DVS says, this is unlikely in practice: 

 

2.38 It seems to me that something must be wrong in this calculation, as if we are talking of a new-build 

Chelsea level of price, then the Premium product ought to generate a much higher plot value. DVS do 

not make this point. If the above figures are right, it is hard to see why any developer would produce a 

luxury scheme, yet they frequently do. 

2.39 Capco (via Savills) ignored service charges as being borne by the purchasers. DVS considers that 

these would have an effect on capital values, but does not attempt to estimate that effect (para 7.33).  

DVS also considers ground rents, which may in future be raised according to the Retail Price Index, 

thus increasing values, but does not pursue this point (para 7.36). Similarly, car parking costs are 

considered, but with no effect on the valuations. Capco has assumed that 60% of units will be sold off-

plan before practical completion and then the rest in the year afterwards. 

2.40 The DVS2 report provides a minimum of information about the assumptions and rates used to 

generate the revenue figures. All that is provided is an estimated total residential revenue (which 

constitutes the majority of the overall scheme value of some £12.05bn (para 7.48). A full table of 

revenue is provided near the end of this report (para 2.76). 

2.41 DVS cautions that the residential values are all hypothetical values that may well be exceeded when a 

specific scheme is provided for sale.  
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2.42 This statement is quite true: the proposed Earls Court development should become ‘its own address’ 

in the way of 1 Hyde Park and generate a specific demand for that ‘product’. This comment was of 

course written before the rocketing residential prices of the past couple of years. As things stood at the 

time of the DVS report, though, the authors express some doubt about the evidence that the Earls 

Court scheme will ‘make a market’ in this way (para 7.52).  

2.43 In para 7.54 DVS express the hope that by the time of detailed planning permission a fuller 

specification will be available, which will make valuation easier. Given the (then) early stage of design 

DVS express themselves reasonably happy with the approach used by Savills acting for Capco. The 

hope is that successive phases will gain values from the first one, which is situated in the more 

appealing RBKC: 

 

2.44 There is further discussion of rates of sale and overall numbers. These are not discussed here as they 

do not assist with commenting on the viability analysis, but are simply mechanical assumptions at this 

stage. 

Commercial uses 

2.45 A full range of such uses is set out and values are discussed.  
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2.46 DVS comments on the assumptions made on behalf of Capco, such as that office rents are optimised 

in relation to current values, but they recognised that the new development will produce a quite 

different commercial environment (para 8.4). DVS, though, broadly accept the assumptions made. 

Growth assumptions 

2.47 DVS notes that the approach used by Capco, while sensible in the context of a currently loss making 

scheme, hinders growth projection: 

 

2.48 Capco’s growth estimates are based on an average of three big agents’ forecasts: 
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2.49 Although these forecast growth rates look large (even if declining over future decades) they look 

conservative compared with the 10% plus actually achieved in the period since the DVS report was 

completed. Indeed, DVS itself comments that the assumptions made by the agents in 2011 have been 

liberally exceeded by the time of the DVS report itself. DVS point out that the future could contain 

higher or lower growth. DVS conclude that Capco’s assumptions are reasonable. 

Costs including planning obligations 

2.50 DVS held meetings with EC Harris, Capco’s cost consultants. The main distinction for EC Harris was 

development ‘up to podium’ which is the base level upon which the blocks of flats etc would then be 

built. The cost up to podium according to EC Harris is just under £4bn (£3.96bn: para 10.3). DVS 

considered that the ‘contingency’ for risk was too high. The risk assumption was reduced to £712m. 

DVS also felt that the fees assumption of 12% was too high: as indeed it is for a scheme of this size. 

DVS ‘question’ whether the fees should not be reduced (para 11.2).  

2.51 The figure for planning obligations has been made public with the signing of the S106 agreement. The 

tabulation provided by DVS is as follows: 
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2.52 Although there are serious questions as to whether this cost, especially the transport dimension, 

adequately mitigates the impact, I shall not pursue this point in the context of assessing the viability 

approach. In principle these items are not ‘means tested’ like affordable housing and so they should, 

in principle, have been assessed as mitigating the various kinds of impact of the scheme. 

2.53 One curiosity is ‘oversailing’ which is payment to existing users due to having high rise cranes ‘sailing’ 

over their heads (para 13.5).  

2.54 The payment to TfL for land acquisition has risen from £240m to £360m without explanation, as DVS 

say they were not given any information about the negotiations (para 14.5). There are also various 

other payments to TfL included such as wayleaves.  

Developers return 

2.55 DVS were given a detailed phasing diagram prepared by Farrells (para 15.5). This appendix was 

originally withheld by RBKC but has now been provided. Ironically it was contained within the body of 

DVS2 (LBHF version).  It is not worth commenting that of the councils are shown in the DVS2 reports 

to have signed off the report, nor is there a sign off from District Valuer Services themselves. This is 

uncommon, as can be seen from DVS1. 

2.56 Looking at what Capco provided, DVS compares the return to the ‘master developer’ who provides 

(broadly) services plots with the return to the actual builder of the blocks of flats. 
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Table 2.1: Rates of return shown by Capco 

Over 25 years Master developer Plot developer 

Cost burden £3.05bn £8.7bn 

Net return £293m £1.9bn 

IRR 8.39% 15.53% 

Source: paras 15.6 and 15.7 of DVS2 report 

2.57 This table suggests that Capco would do much better to develop all the housing itself, though the 

overall costs are much higher in that approach. But DVS questions whether an 8% return is good 

enough for the master developer: 

 

2.58 Standing back from this issue, DVS find the whole approach to valuation used by Capco to be 

unconvincing: Because this is a critical part of the DVS report I shall quote DVS’s comments in full: 
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2.59 As a result DVS carried out a series of sensitivity tests shown below (from para 15.16): 
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2.60 As can be seen most of the changes result in a much increased IRR. The main one is Number 6, 

which allows for cost and price growth during the construction period: an IRR of nearly 22%.  

2.61 In relation to Sensitivity 7 DVS notes that Capco refused to provide the information they sought: 
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2.62 Clearly Capco did not want to provide much higher returns in relation to the retail! DVS notes that they 

did not consider the combined effect of the various changes considered, but do not explain why. They 

say that if Sensitivities 1 and 6 were added, it would produce an IRR of about 17%, but since that is 

below the Capco minimum threshold of 20% it would be deemed unviable.  

2.63 However it is likely that if all the changes were taken together the IRR would end up above 20%, and 

perhaps significantly so. Presumably this is why Capco would not provide additional information on 

Sensitivity 7.  

2.64 DVS conclude rather meekly: 

 

 

2.65 So DVS say, in effect, that a higher affordable housing contribution than 11% could be provided if the 

increased payment to TfL was ‘not accepted’ as this would push the IRR over 20%. 

2.66 But they do not then reflect that the other reasons for a higher IRR, in the table from para 15.16, also 

imply a higher IRR and hence justification for more affordable housing. 

2.67 At the very least, it is not clear why DVS did not re-run a viability assessment including a higher 

affordable housing target together with the assumptions that imply a much higher IRR than 8%. Nor do 

DVS question why, if Capco’s minimum threshold IRR is 20%, they are engaged in vigorously 

promoting a scheme with an apparent IRR of 8%.  
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2.68 The DVS conclusion is disappointing: one would have expected another section addressing the issues 

mentioned in the previous paragraph. 

Conclusions 

2.69 DVS summarises a key part of their analysis: 

 

2.70 DVS do not, however, ask themselves why, if the 8% IRR is valid, Capco are pursuing the scheme at 

all. It will be recalled (1.19) that the barrister acting for Capco in the ICO appeal said that Capco risked 

losing the ‘substantial sum’ they had already spent if the scheme failed as a result of publication of the 

two reports.  

2.71 Capco are nothing if not hard nosed developers, and such people do not fling millions at lost causes. 

Especially not £30m, and probably more by now. Capco clearly see a return, and probably a much 

higher one than 20% or they would not be pursuing the scheme. DVS avoid this conclusion. 

2.72 DVS go on to consider the much increased payment to TfL. This amounts to £120m and if it were 

instead devoted to additional affordable housing provision it would clearly raise the target a lot. The 

foregone profit from not producing housing for sale would be considerable, but under Capco’s 

assumptions, not as big as all that. DVS do point out that at the present outline stage, not enough is 

known of the full commercial value of the sale housing to be sure. 

2.73 DVS do express serious concern about the broad brush nature of Capco’s analysis: 

 

2.74 Based on this concern DVS call for another valuation to be done when the detailed specifications have 

been derived: 
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2.75 It is puzzling as to why DVS did not call for further detailed design work and then a valuation before 

outline permission was granted, as that is the stage at which the affordable housing target is normally 

fixed. It cannot have been clear to DVS, in 2012, what point would be served by another valuation 

later on, by which time the target would have been set. DVS was presumably relying upon the 

councils’ adoption of their Review Mechanism proposal.  

2.76 DVS then list the revenue of the scheme, as discussed above. The list is reproduced again as this 

version has values or zeros for different types of affordable housing: 
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2.77 As can be seen, the Premium residential makes up only a quarter of the overall value of the scheme. 

Its return is equalled or exceeded by the share of ‘Standard Plus’ and ‘Standard’. The valuation 

context is already a very expensive one, as can be seen in the Chelsea reference points, but the 

dwellings are clearly aimed at a relatively wide swathe of the very rich. If there are ‘community wide’ 

facilities built to support the development as described, it is not clear how the Premium residents will 

get the super luxury for which they have paid, without it being diluted by the other residents who have 

paid much less. 
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2.78 They then say some tart things about the way in which Capco has valued the existing value of the site: 

 

2.79 This all but accuses Capco of cooking the books to reduce both the affordable housing figure and 

other planning obligations costs. Their language is guarded: ‘we are unsure…will exceed a policy 

compliant…value’. Whether Capco was allowed to see DVS2 in draft or not, this language is unduly 

guarded. What they are saying between the lines is ‘Capco have cooked the valuation of the existing 

land use so as to reduce the affordable housing target and other planning obligations’.  

2.80 What DVS do specifically say is that what Capco has done is not best practice (para 2.77). That in 

itself would clearly have caused alarm bells to ring in the minds of councillors and the public if they 

had read it. I understand that, in the case of LBHF, only one councillor asked to read DVS2 and he 

was monitored while doing so and his notes were photocopied before he left the room in which he 

made the notes. It is not reasonable to expect anyone to sit down for an hour or two with a report such 

as this and extract all the key messages.  

2.81 In effect the message of DVS2 was not even accessible to councillors. The Officer’s Report to both 

Planning Committees says that DVS2 only supports the provision of 11% of affordable housing. The 

lack of full financial information should have been grounds for planning refusal, had the matter been 

properly considered. The detail of what DVS says clearly implies that there has been concealment by 

Capco and that a higher affordable housing target would have been feasible. The councils’ officials did 

not act straightforwardly in saying that DVS2 recommended 11% as appropriate. DVS only said that 

through metaphorically gritted teeth and immediately qualified it. In advising the councillors (who in 

general would have either not read or not understood DVS2) to accept it, they were acting in a 

consciously dishonest manner. In this light one can see why all the councils involved were keen to 

conceal DVS2. 

2.82 DVS go on to express further doubts: 
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2.83 This paragraph suggests an alternative development approach, which appears not to have been 

investigated further before the DVS2 report was concluded. 

2.84 Finally, DVS sets out the case for a review mechanism to assess the level of affordable housing that 

should be provided. Given all the caveats about the early stage of project definition and hence ultimate 

values and viability, one would have thought the case for such a mechanism was overwhelming. 

2.85 Not so. For the first time in the DVS2 report Capco emerges from behind the curtains to express 

strong opposition. Capco say that if a review mechanism were included everything would be in 

disarray: 
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2.86 It is worth considering this threatening Capco statement: I have numbered the points made by Capco 

and at the start of each comment put a summary (in italics) of the point made. 

(vii) Against the wishes of the developer: this shows how far the wishes of the developer had 

ruled the process to this point. Normally the council(s) would be deciding this sort of issue. 

(viii) The S106 package would be cut. Why? A review mechanism would not be designed to 

remove Capco’s justifiable profit, but to ensure that the affordable target was raised if the 

scheme started to make super-profits. Moreover the S106 is designed to mitigate the 

impact of the scheme. If the S106 package were reduced then there would by definition 

be impacts that were not mitigated. In itself this is a reason for planning refusal. 

(ix) The timing of delivery of the S106 items could be delayed due to uncertainty over meeting 

‘benchmark return’ levels. Indeed if these benchmarks were not met, the delivery of the 

S106 would be endangered. Again, failure to provide the justified planning gain is a 

reason for planning refusal. It is not the opportunity to threaten withdrawal/reduction of the 

package. Moreover, to the extent that the ‘benchmark return levels’ are reasonable, they 

would be met before the review mechanism adjusted the target upwards. So if the scheme 

failed the target would simply not be raised. There is no justification for this threat. 

(x) The ‘overriding objective’ of providing new homes would be put at risk. How? Again, the 

Review Mechanism only comes into play after all the reasonable profit objectives have 

been met, and transfers some of the super profits into additional affordable housing. This 

threat is entirely empty: there is little danger of the housing market rendering the scheme 

unviable and none whatsoever of the Review Mechanism doing so. 

(xi) The presence of the Review Mechanism might hinder funding of the scheme. Again, if the 

Review Mechanism only comes in to substitute additional affordable housing for super 

profits that would be in excess of what investors require for a good return, there is no point 

here. It just sounds good. 

(xii) The ‘complexity’ of any such review mechanism should not be underestimated. Well, no, 

but the financial valuation infrastructure has already been put in place for Capco’s own 

requirements and so it’s really just a matter of keeping abreast of the level of return being 

achieved. This is relatively simple to do, as Capco would require the numbers to keep its 

investors happy. The target would normally only be reviewed every 3-5 years during the 

22 year scheme. 

2.87 This series of threats sounds bad until one considers what it means. But the threats were reported to 

the planning committees and the councillors challenging of this requirement was, so far as I gather, 

almost non-existent. To the extent that questions might have arisen they were generally silenced by 

the threat that the scheme might go away. As can be seen from the above list, if the Officers of each 
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council had properly advised the relevant committees it would have been to say that these improper 

threats should be ignored. 

2.88 At this point DVS throw up their hands and abandon the discussion: 

 

2.89 DVS treats the Review Mechanism as an option which Capco might refuse, which they obviously 

would if given the choice. In a better run council process it would have been an absolute requirement 

of Capco’s further progress with the scheme. Aside from the various bits of cheating in the viability 

presented to DVS, it is overridingly clear that values were only sketched and would be transformed by 

a fuller design and valuation stage. However the councils gave in before this stage was reached. 

2.90 This is the end of DVS2 as we have it. It does not read like the final remarks of DVS, though it may be. 

What was certainly not included was the two appendices referred to above. 


